
viii 
 

DAFTAR ISI 

HALAMAN JUDUL  ..................................................................................   

PERSETUJUAN PEMBIMBING  ............................................................  i 

PENGESAHAN ..........................................................................................  ii 

KATA PENGANTAR  ................................................................................  iii 

ABSTRAK  ..................................................................................................  v 

DAFTAR ISI ................................................................................................  vi 

BAB I PENDAHULUAN ............................................................................  1 

A. Latar Belakang ..................................................................................  1 

B. Rumusan Masalah .............................................................................  9 

C. Tujuan Penelitian ...............................................................................  9 

D. Manfaat Penelitian .............................................................................  10 

E. Kerangka Konseptual ........................................................................  11 

F. Kerangka Teoretis .............................................................................  17 

1. Teori Hukum Progresif ..................................................................  18 

2. Teori Kebebasan Hakim & Penemuan Hukum (Rechtsvinding) ...  20 

G. Metode Penelitian ..............................................................................  23 

1. Metode Penelitian ..........................................................................  23 

2. Tipe/Spesifikasi Penelitian ............................................................  24 

3. Jenis dan Sumber Data ..................................................................  24 

4. Metode Pengumpulan Data ...........................................................  27 

5. Metode Analisis Data ....................................................................  28 

H. Sistematika Isi Tesis ..........................................................................  28 

BAB II TINJAUAN PUSTAKA .................................................................  30 

A. Pengertian Judicial Activism dan Judicial Restraint .........................  30 

1. Pengertian Judicial Activism .........................................................  30 

2. Pengertian Judicial Restraint  ........................................................  34 

B. Sistem Peradilan Pidana dan Hak Asasi Manusia .............................  38 



ix 
 

1. Pengertian Tindak Pidana ..............................................................  38 

2. Ruang Lingkup Penyelenggaraan Sistem Peradilan Pidana ..........  42 

C. Ruang Lingkup Putusan Hakim dalam Perkara Pidana ....................  45 

1. Penjatuhan Putusan Oleh Hakim ...................................................  45 

2. Muatan Putusan Perkara Pidana ....................................................  48 

3. Jenis Putusan Hakim dalam Perkara Pidana .................................  50 

D. Pandangan Islam Terhadap Keadilan dan Hak Asasi Manusia .........  55 

E. Pandangan Islam tentang Putusan Hakim .........................................  59 

BAB III HASIL PENELITIAN DAN PEMBAHASAN  .........................  61 

BAB IV PENUTUP .....................................................................................  104 

A. Kesimpulan ........................................................................................  104 

B. Saran ..................................................................................................  107 

DAFTAR PUSTAKA ..................................................................................  108 

 

 

 


